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Lord Justice Pill :

1.

The proceedings in this jurisdiction arise out of orders made by Master Eyre on 21
October 2005. Master Eyre ordered that judgments dated 9 November 2004 and 19
April 2005 of the Nicosia District Court in the Republic of Cyprus be registered in
and be declared enforceable by the Queen’s Bench Division of the High Court of
Justice pursuant to Council Regulation (EC) No. 44/2001 (“the Regulation™) of 22
December 2000 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters. The order related to land in the village of Lapithos in
the district of Kyrenia in Cyprus and required the immediate demolition of the villa,
pool and fencing on the property and delivery to Mr Meletios Apostolides (“the
appellant™) of the free possession of the property. Orders for damages and costs were
also made.

The Republic of Cyprus came into being as an independent sovereign state in 1960.
However, earlier difficulties between the Greek and the Turkish Cypriot communities
on the island persisted. In July 1974, the army of the Turkish Republic invaded the
north of the island and set up an administration for that part of the island its forces
occupied. The Turkish Republic of Northern Cyprus (“TRNC™) was declared in
1983. It has not been recognised by any state apart from Turkey. Nothing in the
present judgment can be taken to indicate an acceptance of or a comment upon the
legitimacy of TRNC. The entity has a President, Mr Mehmet Ali Talat. The disputed
land is in that part of Cyprus controlled by the Turkish Cypriot administration and
not, therefore, within the area over which the Government of the Republic of Cyprus
excrcises effective control and where Nicosia District Court is situated.

The respondents to the judgments, Mr David Orams and Mrs Linda Orams (“the
respondents™), appealed against the registration. They had unsuccessfully tried to
have the judgments set aside in the Cypriot courts. By order dated 6 September 2006,
Jack ] allowed the appeal and set aside the registration of the two judgments. He
granted permission to appeal to the Court of Appeal. By order dated 26 June 2007,
this court referred to the European Court of Justice (“ECI™), for a ruling on the issues
raised, five questions being specified in the schedule to the order. Three of these are
now relevant:

“1. In this question,

- the term “the Government-controlled area” refers to the
area of the Republic of Cyprus over which the Government
of the Republic of Cyprus exercises effective control; and

- the term “the northern area” refers to the area of the
Republic of Cyprus over which the Government of the
Republic of Cyprus does not exercise effective control.

Does the suspension of the application of the acquis
communautaire in the northem area by Article 1(1) of Protocol
No 10 of the Act of Accession 2003 of Cyprus to the EU
preclude a Member State Court from recognising and enforcing
a judgment given by a Court of the Republic of Cyprus sitting

in the Government-controlled area relating to land in the
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northemn area, when such recognition and enforcement is
sought under Council Regulation (EC) No 44/2001 of 22
December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (O]
2001, L 12, p.1) (“Regulation 44/2001"), which is part of the
acquis communautaire?

2. Does Article 35(1) of Regulation 44/2001 entitle or bind a
Member State court to refuse recognition and enforcement of a
judgment given by the Courts of another Member State
concemning land in an area of the latter Member State over
which the Government of that Member State does not exercise
effective control? In particular, does such a judgment conflict
with Article 22 of Regulation 44/20017

3. Can a judgment of a Member State court, sitting in an area of
that State over which the Government of that State does
exercise effective control, in respect of land in that State in an
area over which the Government of that State does not exercise
effective control, be denied recognition or enforcement under
Article 34(1) of Regulation 44/2001 on the grounds that as a
practical matter the judgment cannot be enforced where the
land is situated, although the judgment is enforceable in the
Govermnment-controlled area of the Member State?”

4. Following oral hearings before the ECJ, Advocate General Kokott delivered an
opinion on 18 December 2008 and on 28 April 2009, the Court (Grand Chamber)
gave judgment (Case C-420/07). The court ruled on the three questions posed:

“l. The suspension of the application of the acquis
communautaire in thosc areas of the Republic of Cyprus
in which the Government of that Member State does not
exercise effective control, provided for by Article 1(1) of
Protocol No. 10 on Cyprus to the Act concerning the
conditions of accession [to the European Union of states
including the Republic of Cyprus] and the adjustments to
the Treaties on which the European Union is founded,
does not preclude the application of Council Regulation
(EC) No 44/2001 of 22 December 2000 on jurisdiction
and the recognition and enforcement of judgments in civil
and commercial matters to a judgment which is given by
a Cypriot court sitting in the area of the island effectively
controlled by the Cypriot Government, but concerns land
situated in areas not so controlled.

2. Article 35(1) of Regulation No 44/2001 does not authorise
the court of a Member State to refuse recognition or
enforcement of a judgment given by the courts of another
Member State concerning land situated in an area of the
latter State over which its Government does not exercise
effective control.
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3. The fact that a judgment given by the courts of a Member

State, concerning land situated in an area of that State over
which ils Government does not exercise effective control,
cannot, as a practical matter, be enforced where the land is
situated does not constitute a ground for refusal of
recognition or enforcement under Article 34(1) of
Regulation No 44/2001 and it does not mean that such a
judgment is unenforceable for the purposes of Article 38(1)
of that regulation.”

The case returns to this court to decide the appeal from the judgment of Jack J,
applying the ECJ’s answers to the questions. The answers to the questions are such
that, subject to the further issues raised in this court, the appeal should be allowed and
the orders of Master Eyre registering and declaring enforceable the Cypriot judgments
reinstated.

The respondents have raised two issues for determination:

(M

(1)

Public policy

7.

The public policy issue: whether the judgment should be denied
enforcement on the basis of public policy or whether further appropriate
questions should be referred to the ECJ under article 234EC [Lisbon, article
267]. They rely on article 34(1) of the Regulation:

“A judgment shall not be recognised:

1. If such recognition is manifestly contrary to public policy
in the Member State in which recognition is sought.”

The apparent bias issue: whether the ruling of the ECJ is affected by
apparent bias of Judge Skouris, President of the Court, and if so whether in
the circumstances the question of apparent bias should be referred to the
ECJ under article 234EC and/or whether the ECJ should be requested to
reconsider the questions posed by the Court of Appeal on 26 June 2007.

On the adoption of the constitution of the Republic of Cyprus, a Treaty of Guarantee,

which came into force on 16 August 1960, was made between the Republic of the one
part and Greece, Turkey and the United Kingdom of the other part. Article [

provided:

“The Republic of Cyprus undertakes to ensure the maintenance
of its independence, territorial integrity and security, as well as
respect for its Constitution.

It undertakes not to participate, in whole or in part, in any

political or economic union with any State whatsoever. It

accordingly declares prohibited any activity likely to promote,

directly or indirectly, either union with any other State or
partition of the Island. ™
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8.

10.

11.

12.

Article II provided:

“Greece, Turkey and the United Kingdom, taking note of the
undertakings of the Republic of Cyprus set out in Article [ of
the present Treaty, recognise and guarantee the independence,
territorial integrity and security of the Republic of Cyprus, and
also the state of affairs established by the Basic Articles of its
Constitution.

Greece, Turkey and the United Kingdom likewise undertake to
prohibit, so far as concerms them, any activity aimed at
promoting, directly or indirectly, either union of Cyprus with
any other State or partition of the Island.”

By a Treaty between the same parties on the same date, arrangements were made for
two areas in Cyprus, described as Sovercign Base Areas, to remain under the
sovereignty of the United Kingdom. Nothing in this appeal turns on that provision.
The Treaty also provided, in article 5, that “the Republic of Cyprus shall secure to
everyone within its jurisdiction human rights and fundamental freedoms comparable
to those set out in [the European Convention on Human Rights] (“the Convention™).

Along with other states, the Republic of Cyprus acceded to the European Union, to
which the United Kingdom and Greece already belonged, in May 2004. Protocol No.
10 to the Treaty of Accession made express provision for those areas of the Republic
of Cyprus in which its Government does not exercise effective control. It provides:

“1. The application of the acquis shall be suspended in those
areas of the Republic of Cyprus in which the Government
of the Republic of Cyprus does not exercise effective
control.

2. The Council, acting unanimously on the basis of a proposal
from the Commission, shall decide on the withdrawal of the
suspension referred to in paragraph 1.”

The ECJ, at paragraph 34, described Protocol 10 as a transitional derogation, based on
the exceptional situation prevailing in Cyprus, from the general principle that the
provisions of Community law apply ab initio and in toto to a new Member State. A
derogation must be interpreted restrictively and “must be limited to what is absolutely
necessary in order to obtain its objective” (paragraph 35).

As recorded by the ECJ at paragraphs 18 and following of its judgment, the disputed
land belonged to the appellant’s family which had occupied it until the 1974 invasion.
As members of the Greek Cypriot community, they were forced to abandon their
house and take up residence in the area of the island effectively controlled by the
Cypriot Government. The respondents, who are UK citizens, claimed to have
purchased the land in 2002 in good faith from a third party who had acquired it from
the Turkish Cypriot authorities. They built a villa on the land and frequently occupied
it as their holiday home.
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13.

14.

15.

The first issue, it was submitted, while considered by the Advocate General in her
Opinion, was not considered by the ECJ, and advisedly so in the absence of a question
directed to the issue. The Advocate General, while making observations in regard to
the issue did at the same time underline, at paragraph 105, that it was not the subject-
matter of the reference for a preliminary hearing. The issue should now be referred,
the respondents submitted.

Consideration was given to second references and to the status of opinions of
Advocates General in Regina v Minister of Agriculture, Fisheries and Food ex parte
SP Anastasiou (Pissouri) Limited [2001] UKHL 71. Issues were raised on the
marking of citrus fruits imported from outside the Community, some issues arising
having already been considered by the ECJ. Further issues arose in the domestic
courts. Lord Slynn, with whom Lord Steyn agreed in a constitution of three, stated, at
paragraph 34:

“Since we are not agreed on the proper interpretation of item
16.1, and in view of the importance of the issue under items
16.2 - 16.4 to the Minister and to others, it seems to me that,
regrettable though a further reference to the European Court is,
it is necessary in order for the House to give judgment to decide
these questions. Accordingly as the final national Court in
respect of these issues the House is bound to refer them to the
European Court, pursuant to article 234 of the Treaty.”

The appellant of course highlights the failure of the respondents, if there was merit in
the present submission, to request a reference when the case was last before this court.

Referring, however, to an issue with which the court did not deal, Lord Slynn stated,
at paragraph 23:

“It seems to me that where the national Court finds a closely
reasoned opinion of the Advocate-General and does not
consider that the opinion is clearly wrong, it should attach
considerable weight to it in the absence of an indication by the
Court that the Court disagrees.”

Submissions by respondents and interveners

16.

1T

In support of their public policy submission, the respondents relied on the first and
fifth recitals to Protocol 10. In recital 1, Member States reaffirm “their commitment
to a comprehensive settlement of the Cyprus question, consistent with relevant United
Nations Security Council Resolutions, and their strong support for the efforts of the
United Nations Secretary General to that end”. In recital 5, the parties state their
desire “that the accession of Cyprus to the European Union shall benefit all Cypriot
citizens and promote civil peace and reconciliation™,

For the respondents, Mr Green QC submitted that the public policy issue had been
argued in detail before the ECJ but the ECJ had made no ruling on it. The issue is of
the utmost importance because it is at the heart of the peace process in Cyprus.

Moreover, there are tens of thousands of foreign owners of property in northern
Cyprus, who derive the title they claim from the Turkish Cypriot authorities there.
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18.

19.

20.

Many British people are affected as demonstrated by the intervention of the British
Residents’ Society of Cyprus (“BRS") in these proceedings. Many nationals of other
Member States of the Union are also affected.

Reliance was placed on the statement of the Advocate General at paragraph 109:

“In this case, however, the Commission does not contend that
the judgment whose enforcement is sought infringes
fundamental rights. In its view, the issue is instecad the
requirements of intemnational policy regarding the Cyprus
problem. Those requirements have to a certain extent acquired
legally binding status in so far as they have become established
in United Nations Security Council resolutions. That applies,
for example, to the obligation on States to refrain from any
action which might exacerbate the Cyprus conflict.”

With the leave of the court, Mr Green submitted a chronology which sets out the
Security Council Resolutions on which he relies. These include Resolution 1250 (29
June 1999) which amongst other things expressed the view “that both sides have
legitimate concerns that should be addressed through comprehensive negotiations
covering all relevant issues” (paragraph 5) and called upon the two [community)
leaders “to give their full support to such a comprehensive negotiation, under the

auspices of the Secretary General” (paragraph 7).
The Security Council by Resolution 1251 of 29 June 1999:

“10. Reaffirms that the status quo is unacceptable and that
negotiations on a final political solution to the Cyprus problem
have been at an impasse for too long;

11. Reaffirms its position that a Cyprus settlement must be
based on a State of Cyprus with a single sovereignty and
international personality and a single citizenship, with its
independence and territorial integrity safeguarded, and
comprising two politically equal communities as described in
the relevant Security Council resolutions, in a bi-communal and
bi-zonal federation, and that such a settlement must exclude
union in whole or in part with any other country or any form of
partition or secession;

13. Reiterates its support for the efforts of the United Nations
and others concemed to promote the holding of bi-communal
events so as to build cooperation, trust and mutual respect
between the two communities, and calls upon the Turkish-

Cypriot leadership to resume such activities.”

That Resolution was expressly reaffirmed in Resolution 1789 of 14 December 2007
which also “reaffirms that the status quo is unacceptable, that time is not on the side
of a settlement, and that negotiations to reunify the Island have been at an impasse for

too long”.
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21. Pursuant to the earlier Resolutions, the Secretary General, Mr Kofi Annan, was
instructed to prepare a plan for submission to the parties to the dispute. On 31 March
2004, the final version of the Annan Plan was published. It provided, in article 10,
that “the claims of persons who were dispossessed of their properties by events prior
to the entry into force of this Agreement shall be resolved in a comprehensive manner
in accordance with international law, respect for the individual rights of dispossessed
owners and current users, and the principle of bi-zonality”. It proposed detailed
arrangements for the exercise of property rights, by way of reinstatement or
compensation, and provided that property claims should be received and administered
by an independent, impartial Property Board, While the majority of Turkish Cypriots
approved the plan it was rejected by the Greek Cypriots, in a separate referendum,
76% voting against.
22, Mr Green relied on the respondents’ submissions to the ECJ in which they asserted
(and the general effect of the figures is not for present purposes disputed) that Greek
Cypriots claimed title to 78% of the property in the northerm area and Turkish
Cypriots claimed title to about 21% of the property in the area controlled by the
Government. There are said to be almost 10,000 British citizens residing in northern
Cyprus. Mr Annan reported, in May 2005:;
“On the island, the benefits of the EU membership of Cyprus
are becoming manifest. However, in the area of property, it has
opened up new fronts of litigation and acrimony. Already,
hundreds of Greek Cypriot claims against Turkey for the loss of
property rights in the north are pending before the European
Court of Human Rights in Strasbourg, France. Additionally, in
2005, Greek Cypriots approached courts in the south for EU
arrest warrants against foreigners buying or selling Greek
Cypriot property in the north. In this regard, Turkish Cypriot
authorities have warned that they will arrest and detain those
attempting to serve court summonses. The prospect of an
increase of litigation in property cases on either side poses a
serious threat to people-to-people relationships and to the
reconciliation process. Property rights continue to be an
extremely sensitive issue on both sides and it is widely believed
that only a comprehensive settlement of the Cyprus problem
can bring closure to the property issue,

Private individuals should not be allowed to use the courts of Member States as a

mechanism to further their political objectives, it was submitted.

23, Mr Green also drew attention to and relied on the submissions of the Commission to

the ECJ under the heading ‘International Public Policy’:

“However, the recognition of judgments from Courts of the
Republic of Cyprus relating to properties lying in the areas
where the Government does not exercise effective control may
raise another, and very exceptional, ground of international
public policy.”

The submissions continued;



*110.

112,

113.

114.

115.

Although the present situation does not come under the
traditional concept of public policy under Regulation
44/2001, the Commission does not exclude that Article
34(1) could be interpreted as allowing to invoke such a
ground of intemational public policy. Indeed, the words
“public policy in the Member State” are open to an
interpretation, where grounds of international public
policy are invoked that form part of the Member State’s
public policy as well. In other words, a public policy
ground cannot lose its eligibility under Article 34(1) just
because it is shared by all the other EU Member States
as well.

Where the Member States are, however, subject to the
same international public policy ground by virtue of
their membership in the European Union and the United
Mations, the possible conflicts between different public
policies in several Member States does not arise.
Hence, it would not run contrary to the object and
purpose of Article 34(1) to include public policy
grounds which are essentially of an international
character and shared by all EU Member States. The
Commission does therefore not exclude that the courts
of a Member State could consider that granting
recognition and enforcement to judgments of Cypriot
courts with respect to property for which, at the request
of the European Court of Human Rights, a mechanism
for restitution or compensation has been created might
jeopardize the efforts towards restoring civil peace and
reconciliation on the island and eventually a
comprehensive scttlement of the Cyprus problem.

It would, in any event, be for the national judge to
decide whether, in the light of the facts of the case at
hand, recognition and enforcement of a specific
judgment given in another Member State would be, in
the terms of Article 34(1) of the Regulation, ‘manifestly
contrary’ to international public policy.

Such a public policy ground would remain very
exceptional and would therefore not undermine the
general Community interest in the free flow of
judgments under Regulation 44/2001. If this Court was
to enter into the third question, the public policy ground
in this case could be intrinsically linked to the
extraordinary de facte situation in Cyprus.

In sum, the Commission proposes to the Court to
respond to the third question as follows:

Apostelides — and - Orams
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24,

25.

26.

A judgment of a Cypriot court, in respect of land in
that State in an area over which the Government of
that State does not exercise effective control, cannot
be denied recognition of enforcement under Article
34(1) of the Regulation on the ground that claims
cannot be enforced where the land is situated.
Judgments relating to such land can, however, be
exceptionally refused recognition and enforcement if
such recognition is manifestly contrary to
international public policy.”

While Mr Green relied on paragraph 109 of the Advocate General's opinion as
demonstrating a willingness to introduce the “requirements of international policy™
into the assessment, he accepted that the subsequent reasoning of the Advocate
General was against him. Having raised the issue, the Advocate General has not
grappled with it and has presented a one sided picture, it was submitted. 1 say at once
that T do not accept that the cpithets “odd” and “curious™ attached by the respondents
to the opinion of the Advocate General are apposite.

As applied, the judgment of the ECJ] created an asymmetrical situation, it was
submitted. Persons in the position of the appellant can obtain judgments in their
favour from the courts of the Republic of Cyprus whereas Turkish Cypriots claiming
title within the area controlled by the Cypriot Government cannot do so. Expert
evidence on Cypriot law was not called but reference was made to the decision of the
Cyprus Supreme Court in Ali Kamil & Ors v Ministry of Interior acting as the
“Custodian” for Protection of Turkish Cypriot Property, (Case No.133/2005), 19
January 2007. In that case, a Turkish Cypriot had abandoned land in that part of
Cyprus now under the control of the government. The Supreme Court noted that the
immovable property in question had been transferred to the administration of a
Custodian in accordance with a law of 1991. The Custodian has accepted
arrangements for payment of compensation to property owners in the case of
compulsory acquisitions but this has been paid into a special account and any
payment to claimants is suspended, the court stated, so long as the abnormal situation
in the Republic arising from the Turkish occupation continues. The Court concluded:

“But it has also been decided that the Turkish Cypriot property
owners and their heirs do not have the right to use their
properties under the control of the Custodian. So long as the
abnormal situation arising from the Turkish occupation
continues, they can be prevented from exercising any kind of
right to such properties without permission from the
Custodian.”

The alleged lack of symmetry is relied on as revealing the delicate state of relations
between the two communities in Cyprus,

In Hesperides Hotels v Aegean Turkish Holidays [1978] QB 205, the courts in this
jurisdiction declined to exercise an original jurisdiction in the northemn part of Cyprus.
In a judgment with which Scarman LJ agreed, Roskill L] stated, at page 227 A:



